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IN THE COURT OF SUB Divisional JUDICIAL MAGISTRATE, UDALGURI  

DISTRICT- UDALGURI, BTAD 

G.R. Case No. 1077/2014 

Under Section – 471/409 of IPC 

State of Assam 

Versus 

Mr. Kamal Chetry…..… Accused 

 

Present- Mr. Dimbeswar Taye, AJS; 

SUB DIVISIONAL JUDICIAL MAGISTRATE (SADAR). 

 

ADVOCATES 

For the prosecution:– Mr Nandira Narzari, APP. 

For the defence- Mr. Madhav Ch. Narzari. 

 

Evidence recorded on – 25/02/2016, 16/06/2016, 24/08/2016, 28/09/2016, 

22/11/2016, 29/03/2017, 03/05/2017, and 28/11/2017.  

 

Argument Heard on –  12/12/2017 

Judgment delivered –  12/12/2017 

 

JUDGMENT 

1. This warrant case triable under chapter XIX of CrPC was instituted upon a police 

report against the accused, Mr. Kamal Chetry . 

 

2. Brief fact of the case: On 30/09/2014, one Gangu Orang, filed an Ejahar 

before Officer In-Charge of Mazbat Police Station, alleging therein that accused, 

Mr. Kamal Chetry, a agent of Pathakpur Co-operative Society had 

misappropriated the  goods alloted to the beneficiaries under BPL scheme and 

Chief Minister’s Food Security scheme and thereby cheated them.  

3. On receipt of the ejahar a case was registered as Mazbat P.S. Case No- 53/2014 

under section- 471/406/468 of IPC. After completion of investigation police 
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submitted charge sheet against accused, Mr. Kamal Chetry, under section 

417/406  of IPC. 

 

4. Cognizance of the offence was taken on the Police Report. In due course 

accused appeared. Copies of relevant documents were furnished to the accused 

as required under section 207 of Cr. P. C. Thereafter, Considering relevant 

materials on record charges under section 471/409 of IPC, framed read over 

and explained to the accused, to which he refused to plead guilty of the 

offences and claimed to be tried.  

 

5. The prosecution examined as many as 11 witnesses in support of the case. The 

examination of accused under section 313 Cr. P. C. was taken down. The 

accused did not examine any witness. 

  

6. Points for determination:- In the case point of determination will be as 

follows- 

Whether the accused since many years being the employed agent of Pathakpur 

Co-operative Society prepared forged Ration cards and used them for 

misappropriation goods? 

 

Whether accused being employed agent of the Co-operative Society 

misappropriated the entrusted property of beneficiaries to his own use? 

7. I have heard the learned Asst. P.P. appearing for the state of Assam, and heard 

learned counsel the accused person. I have gone through the evidence placed 

before the Court and gone through other materials available on record.  

 

DISCUSSION DECISION AND REASONS THEREOF- 

Now I proceed to appreciate the evidence below to see whether the prosecution has 

succeeded to bring home the charges levelled against the accused person.    

 

8. For convenience of reader of the judgment I deem it proper to refer to the 

evidence adduced by witnesses during trial.  
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9. The PW1, Gangu Orang, has testified that Kamal Chetry is a Co-operative agent 

of their locality. He was very much irregular in distributing items entitled by him. 

He used to give him rice for a month but takes signature for two months. 

Similarly, other items are also not evenly distributed by him. He entitled to 90 

Ltrs. of kerosene but he usually gives him only 40 Ltrs. and when someday 

delay occurs in buying the kerosene he tells him that there is no kerosene oil in 

his name. He is a BPL card holder. Accused also used to bring grocery items in 

the name of fake persons. 

10. During his cross examination PW1 has stated that he has lodged the Ejahar by 

putting thumb impression and so he cannot say what is written in the Ejahar. He 

has stated that his thumb impression was taken at Mazbat Police Station. He 

has stated that he did not have any idea regarding the numbers mentioned in 

the F.I.R. He has stated that he cannot see his BPL Number. He has affirmed 

that his BPL card had been canceled and he got 20 Kg rice at the rate of Rs.3/-. 

He has denied that he lodged the Ejahar against the accused in order to take 

away the agency from the accused. 

 

11. The PW2,Rama Sankar Singh, has testified that the accused has a fair price shop 

where-from he distributes essential goods meant for poor persons. He do not have 

ration card in the shop of the accused. The informant told him that he does not get the 

essential goods from the shop of the accused. That Gangu also told him that the 

accused used to sell the goods which came in the name of beneficiaries. He got 

kerosene oil and he also used to get sugar from the shop of the accused but not often. 

Later-on, he got new cards in his name and presently getting the essential goods from 

the new agent. Police recorded his statement. 

12. During his cross examination PW2 has stated that how many people of Chutia 

Basti have ration card in the shop of the accused he cannot say. He has 

affirmed that he did not see the register where the name of the beneficiaries 

was recorded after receiving a particular item. He had deposed after hearing 

from other and do not have any personal knowledge. He has deposed that the 
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accused had been running the shop since more than 20 years. The accused 

does not have his shop at present. It was closed before three years. When 

complaint was made against the accused by the villagers, officials from Co-

operative Society came to the house of the accused for inquiry. Subsequently, 

the accused was again allowed to run his shop. But, some persons of the village 

took resolution that they would not buy any item from his shop and for that the 

shop had been closed before three years. He has denied the suggestion that he 

has deposed falsely. He has further denied that a leader type person of their 

village raised question against the accused for running the shop for so many 

years and suggested to issue the license in the name of other person.  

13. The PW3, Dambar Chetry, has testified that the accused had a fair price shop 

where from distributes essential goods meant for poor persons. He doesn’t have 

ration card in the shop of the accused.The accused used to get the cards issued 

in the name of his familiar persons by depriving others. He got kerosene oil 

from the shop of the accused. He also used to get sugar from the shop of the 

accused but not often. Later on, he got new cards in his name and presently 

getting the essential goods from the new agent. The accused was in the habit 

of selling the goods of the beneficiary to other persons whenever one could not 

buy the same instantly due to some problem. Such incident took place with him 

in the year, 2012. Police recorded his statement. 

14. During his cross examination PW3 has stated that hishouse is situated at a 

distance of ½ K.M. from the house of the accused. Those persons who are 

having ration cards used to get rice and sugar. Kerosene oil could be bought 

without a ration card. He has deposed that he did not buy anything from the 

shop of the accused, except, kerosene oil. He has affirmed that he doesn’t have 

any idea how many people used to buy fair price goods from the shop of the 

accused. He has admitted that how many people of Chutia Basti have ration 

card in the shop of the accused he cannot say. The accused had been running 

the fair price shop since before 30 years. He has deposed that earlier also 

complaint was lodged against the accused but in which year he forgot. The 

accused did not keep his signature in any register after selling kerosene oil. He 
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has denied that he used to threaten the accused for selling kerosene oil to him 

and out of fear the accused sold kerosene oil to him. He did not see the register 

where the name of the beneficiaries were recorded after receiving a particular 

item. So, he cannot exactly say how many people used to get the items. He has 

stated that Birbal Chetry is his co-villager and he call him elder brother. He has 

denied that the villagers were being enticed by Birbal in order to get the license 

in his name. When complaint was made against the accused by the villagers, 

officials from Co-operative Society came to the house of the accused for inquiry. 

Subsequently, the accused was again allowed to run his shops again. But, some 

persons of the village took resolution that they would not buy any item from his 

shop and for that the shop had been closed. 

 

15. The PW4,Nanda Sarmah, has testified that he isan agent of Pathakpur Co-

operative Society. Accused Kamal Chetry is also an agent as like him. He has 

heard from others that the accused did not supply the goods like kerosene oil, 

rice etc. to his customers in due time. But, he has no personal knowledge about 

it. He know nothing more about the occurrence. 

16. During his cross examination PW4 has stated that his house is situated at a 

distance of about 3 to 4 K.M.s from the house of the accused.If he proceed to 

Mazbat then he has to pass through the road passing in front of the house of 

the accused. He has testified that he doesn’t have any knowledge to whom the 

accused allegedly did not supply the goods. 

17. The PW5,Rabi Majhi, has testified that accusedKamal Chetry took agency of Co-

operative Society of Chutiabasti, Pathakpur. He knew him as an agent since 

their childhood. The accused have two houses, one at Chutiabasti and one at 

Mazbat. He used to reside in both the houses. Most of their villagers are very 

poor and so some of them could not buy their entitled goods in time due to lack 

of money. The accused used to sell their goods to other persons and whenever 

the actual beneficiary came to buy their goods the accused told them that the 

goods have already been sold. So, the villagers made a complaint against the 

accused before the Co-operative Society. Accordingly, the authority visited their 
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village and subsequently after proper verification the agency has been given to 

one Dharmeswar Bhuyor, who is their co-villager. 

18. During his cross examination PW5 has stated that there are about 100 families 

in their village. They used to get rice and kerosene from the agency. The Co-

operative Society used to provide goods twice in a month, on 15 day's interval. 

The agency of the accused has been withdrawn before two years ago. He does 

not have any ration card in his name issued by Co-operative Society. Since, he 

did not have any card in his name so he used to get kerosene oil but not rice. 

The card holder beneficiaries used to collect their goods by putting their 

signature in the concerned register maintained by an agency. He has denied 

that the accused was regular in supplying the goods distributed by Co-operative 

Society. He does not have any idea how much rice and kerosene oil was 

released for distribution by the Co-operative Society. He cannot say exactly in 

which month and year the accused did not distribute the goods to the 

beneficiaries. The informant was entrusted to lodge the FIR by the villagers. 

That previous year a meeting was held in the village and members of Co-

operative Society also attended the meeting. But, he cannot say the designation 

of the members present in the meeting. He knows one Dambar Chetry. He 

cannot say if Dambar Chetry tried to acquire the agency but failed. He cannot 

say if Dambar Chetry enticed the villagers to file the complaint. He has denied 

that  he has deposed falsely in the interest of said Dambar Chetry.  

19. The PW6,Paniram Chetry, has testified that accused Kamal Chetry took agency 

of Samabai Samity at Chutiabasti, Pathakpur and distributed goods like 

kerosene oil, rice etc. Most of the time they did not get their entitled goods. The 

accused was in the habit of saying, whenever some day's delay occurred in 

buying the goods, that the goods have already been sold. The accused used to 

sell their goods to other persons. So, the villagers made a complaint against the 

accused before the Samabai Samity to change the agency from the accused. 

Accordingly, the authority visited their village and subsequently after proper 

verification the agency has been changed.  
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20. During his cross examination PW6 has stated that he has ration card in his 

name. He was entitled to get 30 Kgs rice It is not a fact that the accused 

provided me my entitled goods on regular basis. After taking delivery of the 

goods the agent used to give his signature in the ration card and they also used 

to put their signature in the register kept by the accused. He has not specifically 

stated in which year and what amount of goods he did not get out of my 

entitlement from the agent. He has testified that the Samabai Samity used to 

release the goods according to the number of beneficiaries. The accused used 

to give the goods only once in month. He have a BPL card and entitled to get 30 

Kgs of rice. He cannot say if Gangu Orang did not get his entitled goods 

regularly. He do admit that sometimes delay occurred in going to the agency to 

buy their entitled goods. The accused acquired the agency before 30 to 32 

years ago. During this period, except, the present case no allegation had been 

made against him. He knows one Dambar Chetry. He has a shop. He cannot say 

if he tried to acquire the agency but failed. He cannot say if Dambar Chetry 

enticed the villagers to file the complaint. It is not a fact that he have deposed 

falsely in the interest of Dambar Chetry. His card has not been seized by police. 

21. The PW7, Bir Bahadur Chetry, has testified that he know the informant as well 

as the accused person of this case. The accused is an agent of Somabai Somity 

of our locality. The occurrence took place about two (2)years ago. At the 

relevant time he did not get rice under agency of the accused for two(2)months 

under Antyodya Scheme. In this regard a meeting was held in our village and 

they informed the matter to the authority of the Somabai Somity. Subsequently, 

after making the complaint they used to get the rice from the agency of 

accused. Along with the FIR a list of deprived beneficiaries by the accused 

person had been submitted at the police station and same was seized. He put 

my thumb impression in the list submitted by the informant.  

22. During his cross examination he has PW7 has stated that he has been residing 

at Chutia Basti since 35 years and at that time he was aged about 10 years. At 

present my age is 45 years. Since before he started residing at Chutia Basti the 

accused had his agency. He became a customer of the agency of accused after 
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about 10 years of coming to Chutia Basti. At the relevant time some people of 

the village did not get rice for two (2) months but some others got the rice. He 

has denied that for those two (2) months no supply of rice was given to the 

agency of the accused. He has deposed that he used to put his thumb 

impression at the time receiving the articles from the agency of the accused in a 

specific register has deposed that  he had been to Shillong in connection with 

job for 10/12 years. At that time his wife used to purchase the articles from the 

agency of the accused. He has affirmed that since before two (2) years he has 

not gone to Shillong. When this case was filed he just returned from Shillong. 

He has deposed that he put his signature in the complaint petition when asked 

by the villagers. He has deposed that he knows Dambar Chetry. He has denied 

that said Dambar Chetry tried to take the agency of the accused in his name 

and at his enticement he has deposed against the accused.  

23. The PW-8, Smti. Dor Pati Bhakta, has testified that he knows the informant 

Gangu Orang  and the accused person present in the court today, who are his 

co-villagers.  The occurrence took place before three (3) years back. The 

accused was running a fair price shop in their village. They, the villagers were 

his customers. The accused used to bring the goods but was irregular in 

providing those goods to actual beneficiaries. He was one of the deprived  

beneficiaries amongst others. When he applied for BPL card  then the accused 

took Rs. 1,000/- (Rupees one thousand only)  from him in connection with this 

matter a meeting was held in the village. 

 

24. During his cross examination PW8 has testified that he has his ration card which 

was obtained before 5/6 years back. The accused was running business  since 

more than 30 years. Before the alleged occurrence they used to get the goods. 

Since the accused was running  business for a long time , therefore, the public 

used to say that the agency should be given to another person in the meeting 

this was also decided. She has affirmed that that day she has appeared before 

the court along-with other villagers including Damber Bahadur Chetry.  She has 

stated that his thumb impression was taken at his residence. She forgot the 
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name of the person who went to her residence to take her thumb impression. 

The accused took Rs. 1,000/- (Rupees one thousand only) from her before 

three (3) years back. At that time,  he was alone in the house. Then he was 

buying  his necessary goods from Ganju’s shop. He had been buying goods from 

Ganju’s shop since  3/ 4 years back. He has denied that he did not pay Rs. 

1,000/- (Rupees one thousand only) to the accused and that he has deposed 

falsely being tutored by Dambar Bahadur Chetry. He has further denied that he 

has deposed  falsely in the interest of Dambar Bahadur Chetry.  

 

25. The PW-9,  Sri Narahari Upadhai, has testified that he does not know the 

informant of this case but  know the accused person present in the court today. 

The accused had a fair price shop prior 2/3 years back. He has not  a customer 

of the shop of the accused. He heard that some  differences created up 

between the accused and the customers,  who are the residence of the 

concerned village on allegation that the accused did not provide the necessary 

goods to  its beneficiaries.   

26. During cross examination PW9 has testified that his house is at Goraimari 

village. He has testified that his Lat consist of Chutia Basti, Nepal Para, Tekelibil 

as well as Goraimari. The distance between of Goraimari and Chutia Basti is 

about 3/4 kilometers. He knows the accused person  as well as his father  since 

long. At the relevant time police came to his Lat and did some survey and wrote 

something. Police also asked him  about the occurrence but he did not know 

internal matter between the accused and hid customers. He has denied 

suggestion that he has deposed falsely.   

27. During his re-examination PW9 has stated that in the year 2014 he was working 

as Gaonburha of villages in Garaimari, Nepalpara, Chutiabasti and Betelibagan. 

He identified his signature Exbt.6(1) on document Exbt.6. During his cross 

examination he has stated that he gets the certificates written by other person 

and put his signature thereon. He has stated that he cannot recall the name of 

Gopal Bhakat. He has stated that the Chilangkuti village doesn’t fall under his 

Lat. He identified Exbt.A(1) his signature on the Hazira.   



GR Case No:- 1077/2014 

 

 

 

 

10 

28. The PW-10, Sri Niran Chandra Mochahary, has testified that he does not know 

the informant of this case but the accused Kamal Chetry is known to him. He is 

an agent of their Samabai Somity. More than a year ago a complaint  was 

registered against the accused  person non distribution of goods to the 

beneficiaries through his agency and accordingly as per discussion of the supply  

committee the supply of goods to agency of the accused was temporarily 

stopped. However, supply of goods was continued to the locality  through 

another person namely Dharmeswar Bhuyor and till today that  arrangement 

has been continued. Police recorded his statement. 

29. During cross examination PW10 has testified that the supply committee lodged 

a complaint against the accused person and  in respect of that an enquiry was 

conducted. He was not included as member of the said committee. The goods 

were distributed as per number of beneficiaries through the concerned agents. 

The agency of the accused person had been in existence since more than 30 

years. During his tenure except the present complaint no other complaint was 

received. The villagers filed an application to issue the agency in the name of 

Damber Chetry in place of the accused but the said application was not allowed. 

He has further deposed that he do not know whether allegation against the 

accused person is true or not.     

 

30. The PW-11, SI Mantu Kumar Deka, has testified that on 30/09/14, he was 

posted at Mazbat PS as an attached officer.  On that day an FIR was received at 

the PS from informant Gangu Orang and the same was registered as Mazbat PS 

case No. 53/14, u/S- 417/406/468 of IPC.  Then the O/C endorsed the case in 

his name for investigation. The allegation against the accused was that he used 

to distribute goods like rice , kerosene oil, aata etc. by collecting the same from 

the concerned authority in the name of some fake persons who were not 

residence of Chutia Basti. During the course of investigation he visited the place 

of the occurrence on 01/10/14 and drew sketch map of the P.O. He did not find 

the accused in his house. He also recorded the statement of the witnesses of 

the concerned village u/S- 161 CrPC. Then he visited the office of the Pathakpur 

Somabai Somity situated at Mazbat in order to ascertain the  authenticity of the 
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list of beneficiaries submitted by  the informant alongwith the FIR. However, the 

Secretary, Mr. Mochahary told him that since the concerned clerk was not 

present at the office, so he was not being able to provide me the concerned 

registered. So, he returned back to PS.  Later on, he made an application in this 

regard and he was provided a list of 85 beneficiaries. Amongst the list of the 

name of the persons mentioned by the informant were also present. Mr. 

Mochahary also provided me a copy of enquiry report conducted by the 

department against the  accused wherein the statement of the accused person 

was also there. 

31. During the course of investigation PW11 has testified that he seized some 

documents which were shown to the court by him during the investigation 

stage. He has deposed that in the meantime the accused got bail order from the 

Hon’ble High Court and accordingly he was allowed to go on bail of Rs. 10,000/- 

(Rupees ten thousand only) as directed by the High Court.  During the 

investigation he made requisitions on three occasions before the  Food and Civil 

Supply Officer  of the District in order to submit  a certificate regarding 

genuineness of the list of the beneficiaries but he could not provide the same to 

me. Hence, finding no other option he had submitted the charge sheet. He has 

further deposed that he seized a certificate issued by Lat Gaonburah of the 

concerned village in order to ascertain the prove of the persons mentioned in 

the FIR. Ext.2 is the seizure list. He has stated that the informant did not 

provide the copies of cards of all the 85 beneficiaries,  rather provided only 11 

copies. Mr. Mochahary provided him a list of 85 beneficiaries. The list of 

beneficiaries provided by the informant and Mr. Mochahary did not exactly tally. 

There were difference in respect of names of some persons. The accused was 

allowed to distribute the good under different schemes of the beneficiaries. He 

has denied the suggestion that he did not seize the concerned registers of the 

agency of the accused in connection with this case.  He has denied that  due to 

non –seizure of the concerned registers he did not come to a proper conclusion 

that the allegation against the accused was truth. He did not seize the 

personnel card of the informant Gangu Orang. There is no specific name in the 

FIR regarding the fake persons against whom the accused collected goods  
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against BPL cards and sold the same  to some other persons. He denied 

suggestion that he did not seize the concerned registers and books from the 

agency of the accused, therefore, he cannot say whether the accused 

misappropriated goods in the name of some fake persons. He has further 

denied that there is no material against the accused to submit the charge sheet 

in proper form.      

 

APPRECIATION OF EVIDENCE 

32. From the appreciation of the evidence it appears that Ejahar Exbt.1 was lodged 

on 30-09-2014, by the informant PW1, Gangu Orang. On such perusal it 

appears that PW1, Niran Chandra Muchahary, was  a secretary of Pathakpur Co-

operative Society at the relevant time. He has specifically stated that the 

accused was an agent of the Co-operative Society. From such perusal it appears 

that the accused used to run a fair price shop at  the locality of Chutiabasti 

under Mazbat Police Station. The informant PW1, Gangu Chetry was a BPL 

beneficiary under the Co-operative Society and he used to purchase essential 

commodities from the fair price shop of the accused person. These relevant 

facts are not rebutted by the accused person. As such these facts are deemed 

to have admitted by the accused person.  

33. From such meticulous scrutiny it appears that PW1, Gangu Orang has alleged 

that  accused used to be irregular in distribution of fair priced items to the 

beneficiaries and the accused had a habit of bringing  grocery items in the name 

of fake persons. Corroborating these facts his co-villager PW3 Dambar Chetry, 

PW5 Rabi Majhi, PW6 Paniram Chetry, PW7 Bir Bahadur Chetry, and PW8 

Dorpati Bhakta have stated that accused was irregular in distribution of essential 

commodities to the beneficiaries. Further ,  PW6, Paniram Chetry and PW7 Bir 

Bhadur Chetry have stated that for the alleged irregularities a meeting was held 

in their village and they informed the matter to the Co-operative Society. The 

PW10, Sri Niran Chandra Muchahary had corroborated the fact and  stated that 

they received a complaint from the villagers and as per discussion of supply 

committee the supply of goods to the accused was temporarily stopped. It also 



GR Case No:- 1077/2014 

 

 

 

 

13 

appears that the supply of goods was continued to the locality through another 

person Dharmeswar Bhuyor.  

34. From such scrutiny it appears that PW2 Rama Sankar Singh, does not have 

personal knowledge about the irregularity but he witnessed that officials from 

the society visited the village. The PW3, Dambar Chetry, is a consumer of 

accused and he used to purchase sugar and Kerosene oil from accused. So his 

statements are direct to the point in issue. The PW4, Nandu Sharmah, is a 

agent of the Society but he does not have personal knowledge regarding the 

facts. The PW5, Rabi Majhi, knows the accused since his childhood. He has 

clarified that the villagers authorized the informant to file this case. The PW6, 

Paniram Chetry, PW7, Birbahadur Chetry, PW 8 Dorpati Bhakta were beneficiary 

of the Fair Price shop of accused. It has been alleged that they were also 

deprived of from their entitlements.  The PW8 had to pay a sum of Rs. 1000/- 

for a BPL card. 

35. From perusal of statement of the Investigating Officer PW11, S.I. Mantu Kr. 

Deka, it appears that he was provided with a list of 85 beneficiaries and 

amongst the list the name of persons mentioned by informant in his Ejahar was 

also present. The document was not marked by prosecution side as such I am 

reluctant to read the documents.  

36. From such perusal it appears that there are some irregularities in investigation 

but the evidence adduced by the witnesses are natural and touched all material 

and relevant facts. To prove the material fact of entitlements of informant, 

quantity, price of commodities the I/O didn’t seized relevant documents i.e., 

issue register, stock register, lifting book etc. from the accused and concerned 

authority. Despite this fact the informant being illiterate person having a BPL 

card succeeded to give relevant facts in the form of oral evidence which the 

accused person failed to discredit. That apart the accused being a fair price 

shopkeeper stand on a advantageous position and in the more active confidence 

of the poor beneficiaries. However, the accused has failed to discharge his 

burden of disproving the relevant facts. 

37. The defence plea that Dambar Chetry has enticed the villagers to move 

complaint against the accused. However it was not understood as to how the 



GR Case No:- 1077/2014 

 

 

 

 

14 

Cooperative society could be act upon a complaint without any verification. 

Therefore, the plea of false implication is also not tenable in the facts and 

circumstances of the case.   

38. Therefore, in view of forgoing discussion I am of the opinion that the proof of 

the fact that a complaint was made to the concerned authority informing the 

irregularities of the distribution of fair price items of beneficiaries, and 

consequential action taken by Pathakpur Co-operative Society fortifies the fact 

that it is more probable that for the irregularities of the accused only the Co-

operative society had to stop supply of goods to the accused person. 

39. It is pertinent to mention that the co-operative societies are constituted and 

registered with a noble objective of implementation of welfare scheme which 

reach to the poor beneficiaries of rural areas through their agents. Here in this 

case also the accused being an agent of the co-operative society was entrusted 

with rice etc. supplied from the co-operative society. He supposed to keep it in 

his safe custody and to distribute amongst the beneficiaries within his locality. 

However the accused has without having any just and reasonable ground failed 

to distribute the goods under the BPL scheme to  the informant. He has also 

failed to disprove the fact and give accounts of the same.  

40. Therefore, I have arrived at the conclusion that Pathakpur Co-operative Society 

is a society responsible for distribution of goods under Govt. scheme. It is also 

proved that accused is an agent under that co-operative society. This also 

proves that accused has misappropriated  the fair priced items entrusted to him. 

Therefore the accused is a public servant as defined under Section 21 of the 

Indian Penal Code 1860. As such the ingredients have attracted offence under 

Section. 409 of I.P.C. and fulfilled. 

41. However, prosecution has failed to place any cogent evidence regarding alleged 

forgery committed by the accused person. The documents used by the accused 

were not brought in record. Accordingly, from the available material I find it 

difficult to held beyond doubt that accused has committed offence u/s 471 of 

I.P.C.  
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FINDING 

42. From the aforesaid discussion and in view of the deposition of prosecution 

witnesses it is held that, the prosecution has miserably failed to prove the 

charge under section 471 of IPC against the accused, Md. Kamal Chetry, beyond 

all reasonable doubt. Accordingly, he is acquitted of offence under section 471 

of IPC and set at liberty forthwith for the offence. 

43. However, the prosecution has succeeded to prove under section 3 of the Indian 

Evidence Act, 1872 that accused has committed offence u/s 409 of IPC. 

Consequently, he is convicted for the offence u/s 409 of IPC. 

44. From perusal of the material it appears that the accused has committed offence 

by breaching statutory duty entrusted on him and breaching trust of an illiterate 

poor person. So, I am not inclined to give benefit of the Probation Offenders Act 

to the accused person.   

 

ORDER 

45. Accordingly, I heard the accused on the point of sentence. The accused has 

submitted that he is a heart patient and he has two children dependent on him. 

As such, his detention will prejudice to his health and his dependent children.  

46. Consequently, considering all mitigating and aggravating circumstances the 

accused, Kamal Chetry, is sentenced to undergo rigorous imprisonment of 3 

years and to pay fine of Rs.5000/- (Rupees Five thousand) under section 409 of 

IPC and in default of payment of fine to undergo SI of one month. 

47. The case is disposed of on contest. 

48. The copy of the judgment be furnished to accused free of cost. 

 

Given under my hand and seal of this court on this 12th day of December, 2017. 

Typed and Corrected by me  

 

 

Sub Divisional  Judicial Magistrate (S) 

Udalguri (BTAD) 
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16 

ANNEXURE 

1.  Prosecution Witnesses:- 

P.W. 1:- Gangu Orang, 

P.W.2:- Ram Sankar Singh, 

P.W.3:-  Dambar Chetry, 

P.W.4:- Nanda Sharma, 

P.W.5:- Rabi Majhi, 

P.W.6:- Paniram Chetry, 

P.W.7:- Bir Bahadur Chetry , 

P.W.8:- Dor Pati Bhakta, 

P.W.9:- Narahari Upadhyai, 

P.W.10:- Niran Chandra Mochahari, 

P.W.11:- SI Mantu Kumar Deka. 

 

2.  Defence Witnesses:-  None 

3.  Court Witnesses:-   None 

4.  Prosecution Exhibits:- 

Exbt.1:- FIR 

Exbt. 2:- Seizure List, 

Exbt.3:- Sketch map,  

Exbt.4:- Beneficiery List, 

Exbt.5:-Charge sheet 

 

5.  Defence Exhibits:- 

Exbt.A:- Hazira filed by PW9 

 

Sub Divisional Judicial Magistrate 

Udalguri, BTAD 


